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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, DI SCRI M NATI ON PROCEEDI NG

M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. VA 85-32-D

ON BEHALF OF MSHA Case No. NORT CD 84-7
EARL KENNEDY,
LARRY COLLI NS, Mne No. 1

COVPLAI NANTS
V.

RAVEN RED ASH COAL
CORPORATI ON,
RESPONDENT

AMENDED DECI SI ON

Appear ances: Sheila K. Cronan, Esq., Ofice of the Solicitor
U S. Department of Labor, Arlington, Virginia,
for the Conpl ai nants;

Dani el R Bieger, Esq., Copeland, Mdlinary &
Bi eger, Abingdon, Virginia, for the Respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nants agai nst the respondent pursuant to section
105(c) of the Federal Mne Safety and Health Act of 1977. The
conpl ai nants contended that they were discharged fromtheir
enpl oyment with the respondent because of their refusal to work
under unsupported roof.

On April 7, 1986, | issued ny decision in this case.
concl uded and found that the conplainants were fired by the
respondent because of their refusal to work under unsupported
roof . | further concluded and found that the work refusal was
protected activity under the Act, and that their discharge by the
respondent for this reason constituted a violation of section
105(c) (1) of the Act. The respondent was ordered to pay
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conpl ai nant Earl Kennedy the sum of $2,170 in backpay, |ess any
anmounts normal ly withheld pursuant to state and Federal law, with
interest at 9 percent until paid. The respondent was ordered to
pay conpl ainant Larry Collins the sumof $10,600, |ess any
anmounts normal ly withheld pursuant to state and Federal law, with
interest at 9 percent until paid. | also assessed a civil penalty
in the anpunt of $1,000, for the violations in question, and
entered an order requiring the respondent to remt paynent of
same to MBHA within 30 days.

By motion filed with me on April 23, 1986, MSHA requested
reconsi deration of mnmy decision of April 7, 1986, to delete the
reference to the 9 percent interest rate, and to require the
respondent to pay interest on the backpay awards in accordance
wi th the Conmi ssion-approved formula in Secretary ex rel. Bailey
v. ArkansasACarbona Co., 5 FMSHRC 2042, 2050A2054 (Dec. 1983).
MSHA al so requested further |eave to submt a statenment stating
the total anpbunt of interest due on the back wage award to each
conpl ai nant, and suggested that the respondent be given 10 days
within which to file a reply. MSHA' s notion was granted, and on
May 2, 1986, | issued an Amended Deci si on affordi ng MSHA an
opportunity to file its requested nonetary relief on behalf of
t he conpl ai nants, and the respondent was afforded an opportunity
to file a reply.

By letter and enclosures filed with ne on June 2, 1986, NMSHA
submtted its backpay and interest sunmaries supported by
detail ed computations for both conpl ai nants. According to these
conput ati ons, conplainant Larry Collins is due backpay in the
amount of $10,600, with interest conputed through June 2, 1986,
in the anount of $1,640.57, for a total of $12,240.57.
Conpl ai nant Earl Kennedy is due backpay in the anmount of $2,170,
with interest conputed through June 2, 1986, in the anmpount of
$403.29, for a total of $2,573.29. MSHA's conputations al so
reflect that interest will continue to accrue to M. Collins
t hrough June 30, 1986, in the anmount of $2.94 daily, and to M.
Kennedy in the amount of .60 daily.

The respondent failed to respond to MSHA' s notion of Apri
23, 1986, for an amended decision, and it also failed to reply to
MSHA' s submi ssions concerning the relief due the conplai nants.

CORDER

1. My decision of April 7, 1986, as amended on May 2, 1986
is further anended to incorporate the aforenenti oned nonetary
relief requested by MSHA on behal f of conpl ai nants Earl Kennedy
and Larry Collins.
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2. Respondent IS ORDERED to pay to the conpl ai nant Earl Kennedy
the sum of $2,170, |less any anpbunts normally wi thheld pursuant to
state and Federal law, with interest conputed through June 2,
1986, in the anmount of $403.29, for a total of $2,573.29.
Interest will continue to accrue to M. Kennedy in the anount of
.60 daily, through June 30, 1986, and thereafter in any anount
conput ed in accordance with the ArkansasACarbona Co. fornul a.

3. Respondent IS ORDERED to pay to the conpl ai nant Larry
Collins the sum of $10,600, |ess any anounts nornally withheld
pursuant to state and Federal law, with interest conputed through
June 2, 1986, in the amount of $1,640.57, for a total of
$12,240.57. Interest will continue to accrue to M. Collins in
the anmount of $2.94 daily, through June 30, 1986, and thereafter
in any anmount conputed in accordance with the ArkansasACar bona
Co. fornula.

4. Respondent IS ORDERED to pay a civil penalty assessnent
in the anount of $1,000 for the violations in question.

5. Al paynments required to be made by the respondent in
accordance with ny decision, as anended, shall be made within
thirty (30) days of the date of this anended deci sion.

Ceorge A. Koutras
Admi ni strative Law Judge



